AGREEMENT BETWEEN

NATIONAL QUALITY FORUM

AND

[______________________________]


This Agreement between the National Quality Forum (“NQF”), a District of Columbia not-for-profit corporation having offices at 601 Thirteenth Street, NW, Suite 500 North, Washington, DC 20005, and [Name Of Organization, Status And Address], is entered into on this ____ day of ________, 200_. 



Whereas, as of May 14, 2003, NQF has adopted a policy with respect to endorsement of healthcare quality performance measures that have proprietary components, including but not limited to specifications, risk adjustment methodologies, data collection instrument, data collection or analysis software, or database access.



Whereas, [Name Of Organization] wishes to submit its quality performance measures, including its proprietary components, including but not limited to specifications, risk adjustment methodologies, data collection instrument, data collection or analysis software, or database access for the purpose of seeking the NQF endorsement for such measures.


Now, therefore, in consideration of the foregoing, and such other agreements as are contained herein, the parties agree as follows:

Section  1. Quality Measures Defined.  The term “Quality Measure” or “Measure” shall have the meaning set forth on Exhibit A.

Section  2. Methodology, Specification, or Other Technical Details.  

a. [Name Of Organization] hereby agrees to disclose to NQF, for the purpose of seeking NQF endorsement, complete information concerning the Measure, including specifications, risk adjustment methodologies, and protocols that govern database access, in order to permit NQF or its agents to evaluate the technical aspects of the Measure, including determining, among other things, whether the Measure may be reproduced by an independent party.

b. [Name of Organization] is prepared to require its certified Software Vendors to make available to NQF, for purposes of NQF evaluation of the Measure exclusively, data collection instruments and data collection or analysis software, in order to permit NQF or its agents to evaluate the technical aspects of the Measure, including determining, among other things, whether the Measure may be reproduced by an independent party.  NQF agrees to execute appropriate non-disclosure agreements directly with [Name Of Organization And/Or Vendor], to assure that the confidentiality and proprietary value of vendor software is not compromised through NQF’s/NQF’s agents’ evaluations.

Section  3. Pricing Structure. [Name of Organization] hereby agrees, as part of the process in which [Name of Organization] is seeking NQF endorsement, that the Quality Measure as defined in Section 1 shall be generally available to the public without cost and/or on an open source basis, as approved by NQF in its sole discretion, and subject to the provisions of Section 4.  To the extent that [Name of Organization] has exclusive rights to a database associated with the Measure, [Name of Organization] shall disclose the pricing structure for participation in such database as part of its application to NQF, which shall be referred to or included in any publication of NQF if such Measures are thereafter endorsed by NQF.

Section  4. Access. 

a. Upon endorsement by NQF, [Name of Organization] shall permit access to the Measure, as defined in Section 1, by any third party wishing to use the Measure on an equal basis.  Such access shall include no limitations or requirements with regard to use of the Measure by, through, or in conjunction with any other entity.  

b. Upon endorsement by NQF, [Name Of Organization] shall maintain and make freely available to any third party wishing to use it a data collection instrument substantially equivalent to that set forth on Exhibit B, with no limitations or requirements with regard to use of the data collection instrument by, through, or in conjunction with any other entity.  

c. Upon endorsement by NQF, [Name Of Organization] shall permit firms seeking to become [Name Of Organization] certified vendors to do so on an equal basis.

d. [Name of Organization] agrees that the final endorsement by NQF constitutes permission by [Name Of Organization] for full public disclosure of this [Name of Organization] access policy.  [Name Of Organization] agrees that, upon final endorsement by NQF, [Name Of Organization] will permit full public disclosure of the availability of the Measure from [Name Of Organization].  The Quality Measure shall not be limited to an exclusive chain of distribution nor require particular proprietary software available from a sole source.  Users shall not have the right to alter, maintain, enhance, or otherwise modify the Quality Measure and shall not disassemble, recompile, or reverse engineer the source code or object code relating to the Quality Measure.

Section  5. Term.  This Agreement shall be effective as of the date specified above and continue in effect until terminated by either party, upon thirty (30) days notice.  Further,  NQF may terminate this agreement upon ten (10) days notice upon any subsequent determination to withdraw its endorsement of the Measures, which determination may be made in NQF’s sole and unfettered discretion. Upon termination, [Name Of Organization] shall immediately cease all use of any references to NQF or NQF’s endorsement of the Measures or any other relationship between the parties.

Section  6. Role of NQF.  

a. Upon execution of this Agreement and submission of the Measures to NQF, NQF will use commercially reasonable efforts to undertake a review of the Measures to determine whether to endorse the Measures for use by the public. Among the considerations that NQF may use are the following:

1. The methodology of the Measures must be transparent in sufficient detail to allow the methodology (and Measures) to be reproduced by others;

2. The Measure must be available for use at a reasonable cost (as determined in its sole discretion by NQF); and 

3. The Measure must be available for use by all (i.e., not limited to use by only certain types of entities or users, and not limited to use with particular vendors)

b.  Notwithstanding these criteria, the determination of whether to endorse the Measures shall be in the sole and unfettered discretion of NQF, and [Name Of Organization] shall have no right to require endorsement under any circumstance.  [Name Of Organization] hereby acknowledges that recommendations or endorsements by NQF or its agents shall depend on the full disclosure of the Measure and its pricing by [Name Of Organization], and agrees to waive any claim against NQF arising from its refusal to endorse the Measures or its subsequent withdrawal of endorsement of the Measures, irrespective of the basis of such refusal or withdrawal.

Section  7. Limited License.  If NQF determines to endorse the Measures, [Name Of Organization] shall have a non-exclusive, non-transferable license to use the name “The National Quality Forum” or “NQF” in conjunction with a phrase solely to the effect that the particular Measures are endorsed by NQF. Such license shall not entitle [Name Of Organization] to use or otherwise refer to NQF as to any other aspects of [Name Of Organization]’s enterprise except the Measures.  Upon termination of this Agreement, [Name Of Organization] shall immediately cease all such use of NQF or any variation thereof, and certify to NQF, in writing, the destruction of all materials containing references to NQF.  This license and references to NQF endorsement are not assignable whether voluntarily or by operation of law.  Should the Measures be transferred to any other party (either separately or in a transaction whereby there is a change in control of [Name Of Organization], by merger, consolidation sale of assets or any similar transaction), NQF’s endorsement thereof shall immediately terminate and [Name Of Organization] (or any acquiror of the Measures) shall immediately cease use of the NQF endorsement or any reference to NQF.  NQF shall retain the right to object to any use of its name, abbreviation or designation of endorsement of the Measures, as used by [Name Of Organization].  Upon receipt of written notice of such objection, [Name Of Organization] shall cease such objectionable use, and the parties shall work together to develop a use acceptable to NQF.

Section  8. Indemnification.  [Name Of Organization] hereby agrees to hold the NQF harmless and to indemnify the NQF for any and all costs, damages, and expenses, including reasonable attorneys fees, incurred by NQF arising out of any suit or cause of action that is the result of the Measures or use thereof by a third party not caused in any part by the negligence or intentional misconduct of NQF or NQF’s failure to comply with any of its obligations under this Agreement.
Section  9. Arbitration.  In the event that there is any dispute between the parties, the parties shall attempt to resolve such dispute by negotiation and/or informal mediation.  In the event that a dispute cannot be resolved in this manner, all disputes shall be resolved by binding arbitration in accordance with the Commercial Rules of the American Arbitration Association.

Section  10. 
Miscellaneous.  This Agreement contains the entire agreement of the parties and may not be amended except by a writing signed by the party against who enforcement is sought.  Any deviation from the terms or conditions of this Agreement mutually agreed upon by the parties shall not constitute a waiver by either party of the right to adhere or demand adherence to the terms and conditions of the Agreement in the future.

Section  11. 
Notice.  Any notice, consent, request, waiver, or other communications to be given hereunder by either party shall be given in writing and will be deemed to have been given when delivered personally or by registered mail, postage prepaid and return receipt requested, if to the NQF, to The National Quality Forum, ATTN:  Robyn Y. Nishimi, Ph. D, Chief Operating Officer, 601 Thirteenth Street, NW, Suite 500 North, Washington, DC 20005, and if to [Name Of Organization], to______, or to such other address as either party may designate by written notice to the other. 

Section  12. 
Applicable Law.  This Agreement shall be interpreted and enforced in accordance with the laws of the District of Columbia.
[Intentionally Left Blank]



IN WITNESS WHEREOF, the parties do hereby execute and accept the terms and conditions of the foregoing Agreement.

[Name Of Organization]




The National Quality Forum

By:
__________________________

By:
__________________________


__________________________


__________________________


Print Name





Print Name


__________________________


__________________________


Title






Title

EXHIBIT A

MEASURE

The term “Quality Measure” or “Measure” shall mean the [Name Of Organization]-________________________ measure as set forth in Appendix A, including the methodologies, specifications, algorithms, and risk adjustment methodologies necessary to convert health care data into the measure. The term “Data Collection Process” shall mean data collection instruments and data collection or analysis software.  The term “Software Vendors” shall mean firms that sell software products that support the “Data Collection Process.”

EXHIBIT B

SAMPLE DATA COLLECTION FORM
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